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The filing of a petition for reconsider-
ation shall not operate to stay the ef-
fective date of the decision or order or
to toll the running of any statutory
time period affecting such decision or
order unless specifically so ordered by
the Environmental Appeals Board.

(y) Accelerated decision: Dismissal. (1)
The Presiding Officer, upon motion of
any party or sua sponte, may at any
time render an accelerated decision in
favor of the Agency or the manufac-
turer as to all or any part of the pro-
ceeding, without further hearing or
upon such limited additional evidence
such as affidavits as he may require, or
dismiss any party with prejudice,
under any of the following conditions:

(i) Failure to state a claim upon
which relief can be granted, or direct
or collateral estoppel;

(ii) There is no genuine issue of mate-
rial fact and a party is entitled to judg-
ment as a matter of law; or

(iii) Such other and further reasons
as are just, including specifically fail-
ure to obey a procedural order of the
Presiding Officer.

(2) If under this paragraph an acceler-
ated decision is issued as to all the
issues and claims joined in the pro-
ceeding, the decision shall be treated
for the purposes of these procedures as
the decision of the Presiding Officer as
provided in paragraph (p) of this sec-
tion.

(3) If under this paragraph, judgment
is rendered on less than all issues or
claims in the proceeding, the Presiding
Officer shall determine what material
facts exist without substantial con-
troversy and what material facts are
actually and in good faith con-
troverted. He shall thereupon issue an
order specifying the facts which appear
without substantial controversy, and
the issues and claims upon which the
hearing will proceed.

(z) Conclusion of hearing. (1) If, after
the expiration of the period for taking
an appeal as provided for by paragraph
(u) of this section, no appeal has been
taken from the Presiding Officer’s deci-
sion, and, after the expiration of the
period for review by the Environmental
Appeals Board on its own motion as
provided for by paragraph (v) of this
section, the Environmental Appeals
Board does not move to review such de-

cision, the hearing will be deemed to
have ended at the expiration of all peri-
ods allowed for such appeal and review.

(2) If an appeal of the Presiding Offi-
cer’s decision is taken pursuant to
paragraph (u) of this section, or if, in
the absence of such appeal, the Envi-
ronmental Appeals Board moves to re-
view the decision of the Presiding Offi-
cer pursuant to paragraph (v) of this
section, the hearing will be deemed to
have ended upon the rendering of a
final decision by the Environmental
Appeals Board.

(aa) Judicial Review. (1) The Adminis-
trator hereby designates the Deputy
General Counsel, Environmental Pro-
tection Agency as the officer upon
whom copy of any petition for judicial
review shall be served.

Such officer shall be responsible for
filing in the court the record on which
the order of the Environmental Ap-
peals Board is based.

(2) Before forwarding the record to
the court, the Agency shall advise the
petitioner of costs of preparing it and
as soon as payment to cover fees is
made shall forward the record to the
court.

[39 FR 44375, Dec. 23, 1974; 40 FR 3447, Jan. 22,
1975, as amended at 44 FR 61962, Oct. 29, 1979;
57 FR 5329, Feb. 13, 1992]

§ 85.1808 Treatment of confidential in-
formation.

(a) Any manufacturer may assert
that some or all of the information
submitted pursuant to this subpart is
entitled to confidential treatment as
provided by 40 CFR part 2, subpart B.

(b) Any claim of confidentiality must
accompany the information at the time
it is submitted to EPA.

(c) To assert that information sub-
mitted pursuant to this subpart is con-
fidential, a person or manufacturer
must indicate clearly the items of in-
formation claimed confidential by
marking, circling bracketing, stamp-
ing, or otherwise specifying the con-
fidential information. Furthermore,
EPA requests, but does not require,
that the submitter also provide a sec-
ond copy of its submittal from which
all confidential information has been
deleted. If a need arises to publicly re-
lease nonconfidential information,
EPA will assume that the submitter
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has accurately deleted the confidential
information from this second copy.

(d) If a claim is made that some or all
of the information submitted pursuant
to this subpart is entitled to confiden-
tial treatment, the information cov-
ered by that confidentiality claim will
be disclosed by the Environmental Ap-
peals Board only to the extent and by
means of the procedures set forth in
part 2, subpart B, of this chapter.

(e) Information provided without a
claim of confidentiality at the time of
submission may be made available to
the public by EPA without further no-
tice to the submitter, in accordance
with 40 CFR 2.204(c)(2)(i)(A).

[50 FR 34797, Aug. 27, 1985, as amended at 57
FR 5330, Feb. 13, 1992]

APPENDIX A TO SUBPART S OF PART 85—
INTERPRETIVE RULING FOR § 85.1803—
REMEDIAL PLANS

The purpose of this rule is to set forth
EPA’s interpretation regarding one aspect of
a motor vehicle or motor vehicle engine
manufacturer’s recall liability under section
207(c)(1) of the Clean Air Act, 42 U.S.C.
7641(c)(1). This rule will provide guidance to
vehicle and engine manufacturers to better
enable them to submit acceptable remedial
plans.

Section 207(c)(1) requires the Adminis-
trator to base a recall order on a determina-
tion that a substantial number of in-use ve-
hicles or engines within a given class or cat-
egory of vehicles or engines, although prop-
erly maintained and used, fail to conform to
the regulations prescribed under section 202
when in actual use throughout their useful
lives. After making such a determination, he
shall require the manufacturer to submit a
plan to remedy the nonconformity of any
such vehicles or engines. The plan shall pro-
vide that the manufacturer will remedy, at
the manufacturer’s expense, all properly
maintained and used vehicles which experi-
enced the nonconformity during their useful
lives regardless of their age or mileage at
the time of repair.

(Secs. 207 and 301(a), Clean Air Act, as
amended, 42 U.S.C. 7541 and 7601(a))

[45 FR 36398, May 30, 1980]

Subpart T—Emission Defect
Reporting Requirements

AUTHORITY: Secs. 208(a) and 301(a), Clean
Air Act, as amended (42 U.S.C. 1857f–6(a) and
1857g(a)).

SOURCE: 42 FR 28128, June 2, 1977, unless
otherwise noted.

§ 85.1901 Applicability.
The requirements of this subpart

shall be applicable to all 1972 and later
model year vehicles and engines. The
requirement to report emission-related
defects affecting a given class or cat-
egory of vehicles or engines shall re-
main applicable for five years from the
end of the model year in which such ve-
hicles or engines were manufactured.

§ 85.1902 Definitions.
For the purposes of this subpart and

unless otherwise noted:
(a) Act shall mean the Clean Air Act,

42 U.S.C. 1857, as amended.
(b) The phrase emission-related de-

fect shall mean a defect in design, ma-
terials, or workmanship in a device,
system, or assembly described in the
approved Application for Certification
(required by 40 CFR 86.1843–01 and
86.1844–01, 40 CFR 86.098–22 and like pro-
visions of subpart A of this part and 40
CFR part 86) which affects any param-
eter or specification enumerated in Ap-
pendix VIII of this part.

(c) The phrase useful life shall be
given the meaning ascribed to it by
section 202(d) of the Act and regula-
tions promulgated thereunder.

(d) The phrase Voluntary Emissions
Recall shall mean a repair, adjustment,
or modification program voluntarily
initiated and conducted by a manufac-
turer to remedy any emission-related
defect for which direct notification of
vehicle or engine owners has been pro-
vided.

(e) The phrase ultimate purchaser
shall be given the meaning ascribed to
it by section 214 of the Act.

(f) The term manufacturer shall be
given the meaning ascribed to it by
section 214 of the Act.

[42 FR 28128, June 2, 1977, as amended at 64
FR 23919, May 4, 1999]

§ 85.1903 Emissions defect information
report.

(a) A manufacturer shall file a defect
information report whenever, on the
basis of data obtained subsequent to
the effective date of these regulations:

(1) The manufacturer determines in
accordance with procedures established
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